IN THE DISTRICT COURT IN AND FOR TULSA COUNTYPRIVATE 

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)







)





Plaintiff,
)







)

v.





)
Case No. CF-2003-5468






)
Judge Rebecca Nightingale








)

JAMES KIRKPATRICK.


)







)





Defendant.
)

MOTION FOR A BOND REDUCTION


COMES NOW James Kirkpatrick by and through his attorney of record, Kevin D. Adams, and moves this Court to reduce his bond from the present level of $100,000 total to $10,000 total.  In support of this motion Counsel for the Defendant shows the Court the following: 

Procedural Background

On Monday December 1, 2003 the Defendant was charged 2 counts of Lewd Molestation in violation of Title 21 O.S. § 1123. At that time the defendant’s bond was set at $50,000 per count for a total of $100,000. The charges in this matter are based upon allegations that occurred in January of 1998, in excess of 5 years from the date of filing of the present charges.
 (See attached Exhibit A) 

On the late afternoon of December 3, 2003 the Defendant was arrested at his home and is currently being held in J-3, a maximum-security pod, at David L. Moss Correctional facility. The defendant is being held in the maximum-security pod solely because of the amount of his bond. (Defendants with bond amounts of $100,000 and higher are routinely placed in a maximum-security pod.)

ARGUMENTS AND AUTHORITIES


In Brill v. Gurich, 1998 OK CR 49, 965 P.2d 404 (Okla. Cr. 1998) the Oklahoma Court of Criminal Appeals citing Petition of Humphrey discussed the guidelines to be considered by Courts when determining the amount of bail. 

1. The seriousness of the crime charged against the defendant, the apparent likelihood of conviction and the extent of the punishment prescribed by the Legislature; 

2. The defendant's criminal record, if any, and previous record on bail if any; 

3. His reputation, and mental condition; 

4. The length of his residence in the community; 

5. His family ties and relationships; 

6. His employment status, record of employment and his financial condition; 

7. The identity of responsible members of the community who would vouch for defendant's reliability; 

8. Any other factors indicating defendant's mode of life, or ties to the community or bearing on the risk of failure to appear. 

SERIOUSNESS OF THE CRIME CHARGED AGAINST 

THE DEFENDANT AND THE APPARENT LIKELIHOOD OF CONVICTION

The charges against the Defendant are serious. Each count carries up to 20 years in prison. However, the apparent likelihood of conviction of the Defendant is not good. In all likelihood the charges brought against the defendant by the state of Oklahoma are barred by the Statute of Limitations. The charges in this matter are based upon allegations that occurred in January of 1998, in excess of 5 years from the date of filing of the present charges. (See attached Exhibit A) 

In State v. Day, 1194 OK CR 67, 882 P.2d 1096 (Okla. Cr. 1994) the Oklahoma Court of Criminal Appeals addressed the exact issue. In that case the defendant was also charged with Lewd Molestation. In Day the Court stated the following:

We now hold that the statute of limitations begins to run and the offense has been "discovered" for purposes of Sections 152(A) and (C) when any person (including the victim) other than the wrongdoer or someone in pari delicto with the wrongdoer has knowledge of both (i) the act and (ii) its criminal nature.

State v. Day, 1194 OK CR 67, 882 P.2d 1096, Para. 12 (Okla. Cr. 1994)

In order for the prosecution of this matter not to be barred the complaining witness is will have to testify that either at the time of commission of the alleged crime that she was either unaware that the act occurred or that she was unaware of the act was criminal in nature. If the complaining witness was to testify to either of these statements the case against Mr. Kirkpatrick is weak at best. If the complaining witness does not testify to one of the above than the case is time barred. Either way the apparent likelihood of conviction of the Defendant is not good; and this factor should way heavily in Mr. Kirkpatrick’s favor and support his request for greatly reduced bail. 

MR. KIRKPATRICK HAS NO CRIMINAL HISTORY


The second guideline as listed by the Court in determining the amount of bail also weighs heavily in Mr. Kirkpatrick’s favor. Before being arrested on the present charge the Mr. Kirkpatrick has never been arrested before and Mr. Kirkpatrick has always maintained his innocence to the present charge.

MR. KIRKPATRICK HAS A GOOD REPUTATION IN THE COMMUNITY 


Mr. Kirkpatrick has a good reputation in the community. Mr. Kirkpatrick is a father of four children. Currently while going through a divorce he is living with his parents. Defense Counsel is prepared to present witnesses who will testify regarding Mr. Kirkpatrick’s reputation in the community. This factor should also weigh in favor of granting a bond reduction. 

THE LENGTH OF MR. KIRKPATRICK’S RESIDENCE IN THE COMMUNITY


Mr. Kirkpatrick has resided in Tulsa since 1966, approximately 37 years. While Mr. Kirkpatrick has lived in our community he has founded a successful business and raised a family all without ever being arrested or charged with a crime. This factor should also weigh in favor of granting a bond reduction. 

MR. KIRKPATRICK’S EMPLOYMENT STATUS, RECORD OF 

EMPLOYMENT AND HIS FINANCIAL CONDITION

In 1970 Mr. Kirkpatrick received is BS in Business Administration from the University of Tulsa. Since his graduating he has been regularly employed. Almost a decade ago Mr. Kirkpatrick founded Novatc Corporation and currently Mr. Kirkpatrick is the president and only employee of this corporation. Together with his wife Mr. Kirkpatrick owns his home, free and clear, and has a net value in excess of half a million dollars. Currently Mr. Kirkpatrick’s assets are tied up in property, stocks, and a retirement account and the paying of $100,000 bond would be a burden on Mr. Kirkpatrick. Mr. Kirkpatrick’s employment status, employment history, and his financial condition all weigh in favor of a bond reduction. 

HIS FAMILY TIES AND RELATIONSHIPS


Mr. Kirkpatrick has 4 children and his parents live in the Tulsa. Presently while his divorce is pending he is living with his parents. He has strong ties to the community and this factor should also weigh in favor of granting a bond reduction. 

THE IDENTITY OF RESPONSIBLE MEMBERS OF THE 

COMMUNITY WHO WOULD VOUCH FOR MR. KIRKPATRICK’S RELIABILITY


Defense counsel is prepared to call J. Kent Francy, attorney for Mr. Kirkpatrick in his divorce case to vouch for Mr. Kirkpatrick’s reliability. Mr. Francy has had extensive interaction with Mr. Kirkpatrick and is in a position to offer evidence to the Court concerning the Defendant’s reliability. 

OTHER FACTORS


Mr. Kirkpatrick has always maintained his absolute innocence to these charges and is anxious to prove his innocence in a Court of law. These charges were declined by the Tulsa County District Attorney’s Office in August of this year. These accusations arise after an emotional divorce that has been difficult on the entire family including the complaining witness. 


Therefore the Mr. Kirkpatrick request that this Court set this matter for a hearing and at the conclusion of the hearing that this Court reduce his bond from the present level of $50,000 per count to a level of $5,000 per count for a total bond of $10,000. 

Respectfully Submitted,



































_________________________

Kevin D. Adams, OBA# 18914

1717 S. Cheyenne

Tulsa, OK 74119  









(918) 587-8100

CERTIFICATE OF HAND DELIVERY

I hear by certify that a copy of the foregoing instrument was hand delivered on December 4, 2003 to the office of the following:

Tulsa County District Attorney’s Office



500 S. Denver



Tulsa, OK 74103








​​​​​_____​​​​​_______________








Kevin D. Adams




� The statute of limitation, that was in effect at the time of the alleged offense was committed, Title 21 § 152 (1994), established a 5 year statute of limitations for this charge. 
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